
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



Yale Law Journal 

SUBSCRIPTION PRICE, $2.50 A YEAR. SINGLE COPIES, 35 CENTS. 

EDITORIAL BOARD, 
Charles Raymond Bentley, 1913, Chairman. 
Frank Kenna, Graduate, Charles E. Clark, 1913, 

Business Manager. Secretary. 

Irving M. Engel, 1913. Fidardo R. Serri, 1913. 

Thomas C Flood, 1913. Cornelius J. Sullivan, Jr., 1913. 

Covey F. Grider, 1913. Paul R. Bartlett, 1914. 

Robert D. Lorenz, 1913. Carroll C. Hincks, 1914. 

Patrick B. O'Sullivan, 1913. John W. Lowrance, 1914. 

Buckingham P. Merriman, 1914. 

Published monthly from November to June, by students of the Yale Law School. 
P. O. Address, Drawer Q, Yale Station, New Haven, Conn. 

If a subscriber wishes his copy of the Journal discontinued at the expiration of 
his subscription, notice to that effect should be sent ; otherwise, it is assumed that a 
continuation of the subscription is desired. 



WHAT CONSTITUTES DELIVERY TO A RAILROAD IN ORDER TO IMPOSE 
LIABILITY OF A COMMON CARRIER. 

The question of delivery of goods to a railroad company was 
before the Court in a recent case in Connecticut, Clara Turner Co. 
v. N. Y., N. H. & H. R. R. Co., 84 Atl., 298. The plaintiff was 
a theatrical company and had requested the defendant to set out a 
car to be loaded with the effects of the company for transporta- 
tion from New London to Middletown, Connecticut. This the 
defendant had done and the plaintiff had loaded therein, on Sat- 
urday, all of the goods intended to be shipped in the car, with the 
exception of two ponies, which were to be put on board on 
Monday morning, one hour before the departure of the train. 
On Saturday night plaintiff told an employe of defendant, who 
was not its yard master, that everything was in the car, not in- 
tending, however, to be understood to mean that the ponies were 
in the car, and defendant's employe knew this. On Sunday the 
car was locked and moved by defendant to a point beside the plat- 
form, convenient for the loading of the ponies. The Trial Court 
found that on the previous Sunday the plaintiff had requested that 
the car be placed at that point for his convenience in unloading 
the ponies, and that on several previous visits of the plaintiff to 
New London the car had been placed at the same point for the 
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same purpose. The car had been moved this time without any 
request from the plaintiff, though it appeared that the defendant 
had done this in accordance with the custom on previous occa- 
sions and merely for the plaintiff's convenience. About twelve 
o'clock Sunday night the goods in the car were damaged by fire 
and such damage is the cause of this action. 

The general rule applicable to this state of facts was very ably 
discussed in the case of Boyd Burrowes v. Chicago, Burlington &r 
Quincy Railway Co., 85 Neb., 497. It is a case of particular in- 
terest in this discussion, because of its recent date, 1909, and the 
almost exact similarity of its facts to those of the principal case. 
Plaintiff, who was a proprietor of a tent show, loaded a part of 
his outfit on Sunday afternoon into a car furnished him by de- 
fendant, and retained the remainder for his use during the fol- 
lowing night, under an agreement with defendant's agent that 
plaintiff would finish loading the car on the following Monday 
morning. The car was destroyed by fire, without negligence on 
the part of the defendant, before Monday morning. Barnes, J.,, 
at page 501 of the report says : "The rule seems to be well settled 
that in order to render a transportation company liable as a com- 
mon carrier for the loss of goods, delivery of the goods must be 
made to the carrier or his agent for transportation; for, if the 
goods are delivered to him to be stored by him for a certain time,, 
or until the happening of a certain event, or until something fur- 
ther is done to prepare them for transportation, or until further 
orders are received from the owner, the carrier becomes a mere 
depositary, or bailee, until the appointed time has expired, or the 
other contingency happened upon which the carriage is to com- 
mence, or until further orders have been given, as the case may 
be; for nothing could be more unjust than to permit the owner 
of the goods to impose upon a mere depositary or warehouseman, 
whether he has yet become related to the goods as carrier or not,, 
the extremely hazardous responsibility of the common carrier, so 
long as it might suit his interest or convenience to do so." The 
Court expressly states that the case of Basnight v. Atlantic & N. 
C. R. Co., in N. C, 592, governs the case, and we also find it 
cited in support of the opinion in the principal case. 

In the case of Kansas City, M. & O. Ry. Co. v. Cox, 25 Okl., 
774, it was held that before delivery is complete the owner must 
not only have relinquished control over the car, but notice that it 
was ready for shipment must have been given the carrier. These 
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cases seem clearly to establish the rule that the liability of the 
common carrier as such attaches at the moment when the shipper 
makes known to him that the goods have been put entirely into 
his charge and that they are ready for immediate shipment. The 
fact of being ready for immediate shipment is the controlling 
factor in the matter and when, by acts, words, or reasonable in- 
ferences resulting from established custom, that fact is brought 
home to the knowledge of the carrier, or his agent, the liability 
of the common carrier begins. For further authorities upon this 
point, in addition to those cited in the principal case, see : Merriam 
v. Hartford, etc., R. R. Co., 20 Conn., 354; Central of Georgia 
R. R. Co. v. Sigma Lbr. Co., 170 Ala., 627; Milne v. Chicago, 
R. I. & P. Ry. Co., 155 Mo. App., 465; American Lead Pen. 
Co. v. Nashville, C. & St. L. Ry., 134 S. W., 613. 

The question as to whether the carrier has, in a given case, 
voluntarily taken charge of the goods as a carrier is a question 
of fact for the jury, but a question that is to be determined in 
the light of established rules of conduct, so that men may know, 
in their daily transaction of business, what is required of them. 
It was claimed in the argument in the principal case that the de- 
fendant's act in moving the car on Sunday was a voluntary as- 
sumption of complete control over the goods and that therefore the 
liability of the common carrier had attached. Such is not the 
law. Delivering the judgment of the Court in Judson v. Western 
Railroad Corporation, 4 Allen (Mass.), 520, Merrick, J., says, 
after stating the general rule as to delivery: "But like all other 
general rules, it is subject to modifications resulting from the 
express stipulations of the parties, or from the usages of trade 
and business. And as it sometimes happens that a party is at 
once a warehouseman and a carrier, and that goods received by 
him are lost and destroyed before they are put in itinere, a very 
important question may in such case arise, whether the receiver 
is liable in the one or the other capacity ; for his responsibility is 
not co-extensive in each of those relations; Story on Bailments, 
Sec. 535. This must always be a question of fact to be deter- 
mined upon proof of the actual and surrounding circumstances, 
the material point of inquiry being whether the one or the other 
character predominated in the particular stage of the transaction 
when the disaster occurred." This language lays down a very 
simple and reasonable rule and one that, in most cases, should be 
easy to apply. Consider the receiver in the character of a ware- 
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houseman. He has received goods of the shipper, and in order 
to better accommodate his customer and the necessities of his 
business, makes use of his facilities for carriage to better handle 
the goods. In all cases of this, and a similar nature, the char- 
acter of warehouseman predominates and the character of carrier 
is merely incidental to and in aid of it. On the other hand, if 
the goods have been received by the carrier for immediate trans- 
portation and his warehousing facilities are used only incidentally 
to and in aid of his character as carrier, then the liability of the 
common carrier at once attaches upon the receipt of the goods. 
Further authorities upon this point are: Fitchburg & Worcester 
R. R. v. Hanna, 6 Gray, 539, 66 Am. Dec, 427 ; Story on Bail- 
ments, Sec. 536; Railway Co. v. Murphy, 60 Ark., 333 ; Ladue v. 
Griffith, 25 N. Y., 364. 

In the principal case the defendant used his facilities for car- 
riage to receive some of the plaintiff's goods in one place and then 
moved the car to receive some other goods in another place, it 
appearing that this was done to better accommodate the plain- 
tiff. Applying the rule as stated above to this state of facts, it 
is clear that the defendant was acting only in the character of 
warehouseman and cannot be held as a common carrier. The 
result is that both upon principle and authority we find the prin- 
cipal case to have been well decided for the defendant. 

THE EFFECT OF CONDITIONAL RESERVATION OF RE-ENTRY IN AN 
ASSIGNMENT OF A LEASE. 

Is an instrument purporting to be an assignment of a lessee's 
entire term, but reserving the right to receive the rent and to re- 
enter for condition broken, in effect a lease or an assignment ? 

This question came up for adjudication in the Supreme Court 
of Texas, on December 4, 1912, in the case of Davis v. Vidal, 
151 S. W., 290, as a result of successive appeals by the plaintiff 
from judgments rendered against her. In 1907 the plaintiff 
leased the premises involved in the dispute to the Dallas Brewing 
Company, giving them the privilege of sub-letting. Thereafter 
the Brewing Company executed an instrument to the defendant 
whereby they "sub-let, assign and transfer", etc., the above prem- 
ises and the above lease to the said Vidal, reserving, however, the 
right to pay the rent to the lessor, and reserving also in the event 
of the failure of the under tenant to pay the rent to the lessee 



